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LAW AND OTHER FIELDS OF KNOWLEDGE. 

ALBERT KOCOUREK. 

HP HE professional lawyer stands far behind the profes- 
-*■ sional philosopher in vision of the relation of modern 
law, in some of its most important ideas and presupposi- 
tions, to other fields of knowledge. Such has been the 
situation in the ages of gold, of silver, and of the other 
metals, both in law and philosophy; and such is the situa- 
tion to-day. The books on philosophy of law commonly 
have been composed not by jurists but by philosophers. 
This fact is not an abnormal one, and if it bears the appear- 
ance of a reversal of what seems the natural order of things — 
that philosophies of law should be constructed by lawyers — 
it is readily explainable on the same ground that writers 
of text-books of the law are rarely efficient trial lawyers, 
that great composers of music are not usually virtuosi, 
and that the creators of verbal imagery usually lead very 
unimaginative lives. 

From the lawyer's side, the comfortable attitude that 
the law is self-sufficient to furnish all the postulates and 
demonstrations of its operation, makes quite impossible 
any capacity to see beyond the complex, technical fences 
of legal rules. Assuredly, one may be a very competent 
applier of wall-paper without being charged with the vice 
of Quietism, and without feeling any need of the higher 
mathematics, crystallography, or the Greek poets. Like- 
wise, one may be an adroit applier of legal rules and so 
long as he accepts the political theory of law, which, in 
effect, makes justice a category created by the state, he 
will require no assistance from philosophy or the sciences 
either. However, the suspicion is growing in some quarters 
that justice is not made by political authority or fiat, but 
that it exists as a standard outside of legal rules which are 
only instruments for its more or less perfect realization. 
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The difficulty, any longer of identifying justice with legal 
rules as excretions of the state organism, is greatly increased 
when the discovery is made by legal science that the larger 
part of the activities of the state in the administration of 
justice are not founded on antecedent legalrules or formulas, 
but are essentially discretionary. 

Within this field of discretion, or judicial freedom un- 
limited by predetermined rule, the judge may act under 
the widest possible range of motive and influence; and it is 
clear that the order and succession of juridical events must 
be governed by factors which no legal system can entirely 
supply. In such a case two methods are possible. 

First, the truism (which unfortunately will need to be 
stated again and again before it is either understood or 
accepted) may be openly acknowledged, that the field of 
law lies in the domain of the social sciences; and that it 
does not exist simply in, of, and for itself, but that it is a 
means for the accomplishment of a social mission. To say, 
in this connection of ideas, that the law deals with prob- 
lems which are also treated by ethics, politics,. and econom- 
ics, is to violate the canon that the self-evident is not to be 
expressed; but yet it is just such self-evident propositions 
which legal theory entirely ignores. It is one of the most 
interesting facts of human psychology to see how the great 
jurist Jhering, after writing the torso of his "Spirit of Roman 
Law," naively admits that he was struck by the notion of 
purpose in law. "Once this question came before me, 
he says, "I was no longer able to avoid it. . . . It 
was the sphinx . . . and I must solve its riddle if I 
would regain my scientific peace of mind." The psycholo- 
gist who understands the painful evolution of human ideas 
will find here a common-place illustration, which can be 
duplicated in every other science; for others, it will seem 
inexplicable that it was necessary to proclaim the notion 
of purpose in law either as an individual or a world dis- 
covery; but yet the discovery is one which will be re- 
peated more than once before the last lawyer is found 
who thinks and acts in law apart from all other learning. 
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In pointing out the connection between the law and so- 
cial science, it must be noticed that there are for this pur- 
pose two classes of legal rules and likewise two classes of 
juridical facts, classified in the language of the ethicist as 
(1) indifferent, and (2) involving a value. In fixing the 
liability of a man who puts his name on the back of a prom- 
issory note, it is a matter of indifference what that liability 
is determined to be, assuming that a rule is legislatively 
constructed. The law here has only the function of creat- 
ing certainty in a matter where a definite legal rule is neces- 
sary. But when, for example, the law deals with the sub- 
ject of liability without fault, it enters the sphere of values. 
Certainty here is also desirable, and sometimes necessary; 
but, in arriving at certainty, there i# an unavoidable con- 
flict of ends which goes far beyond anything within the 
reach of legal science standing alone. What is indifferent 
only may well be treated by legal science independently, 
but yet not in complete independence; since what is ex- 
pedient in such a case, must rest on the combined facts of 
social life. But what touches a value (and the greater part 
of legal rules perhaps fall within this class) cannot be de- 
termined by law once and for all. Such inquiries must 
submit to the flow of evolution, and be governed by the 
unity of the sciences. The law itself cannot, while assert- 
ing its authority, determine the truth of what may be prof- 
itably crystallized into law in that which concerns a value. 
Where it attempts inconsiderately to impose its brute force 
in a realm of ideas which in their nature are subject to the 
restless flux of life, it soon becomes apparent that it has 
failed in its social purpose. 

The second method which may be adopted, and the one 
which is actually employed, is to disregard the law as a 
social science, and to seek to find within the law itself, as a 
closed vehicle of ideas and tools of reasoning, the solutions to 
meet the necessities of legal development in the wide prov- 
ince of discretion. The favorite instrument is analogy. 
New cases are decided by a "parity of reasoning" from old 
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cases. This process may lead to the worst forms of con- 
ceptual manipulation; especially if the standard of com- 
parison from which the analogy is drawn is deficient in its 
treatment of values, which makes a purely artificial and 
external application of the analogy very probable. In 
any event, used mechanically, it is likely to be an unsatis- 
factory instrument either from the point of view of pure 
logic, legal science, or the accepted views of justice. What 
it lacks in scientific precision will be supplied by the very 
fortuitous element of the psychological history of the indi- 
vidual or individuals invested for the time being with the 
judicial power. 

While the lawyer at the bar may, and, indeed, must 
take account of the anarchic element of hazard which 
thrives luxuriantly within the free play of discretion, yet 
it is a factor which he never seeks to control by an appeal 
to the external sciences. His efforts are traditionally con- 
fined within a narrow strait-jacket not only of inherited 
methods of technical speech, but also of inherited ideas 
of otherfields of knowledge where they touch the law. Crim- 
inal law is the classical point of contact between law and 
philosophy, but yet whether an offender is to go on pro- 
bation or be confined indefinitely in a penitentiary will, in 
practice, be decided by factors which are not discussed 
either in law-books or works on criminal science. The 
law is saturated with rules which represent the lawyer's 
idea of the probabilities of human action, and of the proc- 
esses of the human mind; but, yet, under the dominion of 
the conservatism which has ever characterized the legal 
profession, it would never suggest itself to any lawyer, in 
his use of these rules, to look to modern psychology against 
the system of psychology established in the law. 

An examination of any legal system will readily disclose 
the large interest of other sciences in the construction of 
legal rules. That the fact is not at once recognized is due 
to the circumstance that the relation of these rules to the 
sciences of nature and mind is usually cloaked by the appli- 
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cation, and by the form of statement. 1 An instance may be 
taken at random. Thus, it is said by the Illinois Supreme 
Court (quoting from the first case of a series in recent ad- 
vance sheets) that "depravity of character and abandoned 
habits are not in themselves evidence of insanity; neither 
is the commission of an unnatural or atrocious crime 
necessarily such evidence.'' The authority given for this 
proposition is not reference works on insanity, or expert 
testimony, but other reported decisions. It is not, of course, 
intended by this illustration to suggest whether this some- 
what cautiously guarded rule is sound or unsound, much less 
to say that it was not justly applied, but to direct attention 
by an obvious example that the law does assume to legis- 
late in spheres not its own. It is believed, also, that, on 
the whole, the administration of justice, so far as it is pred- 
icated on what legitimately belongs to other departments 
of science, and assuming, also, as must be the case, that 
many of such rules do not represent the present state 
of knowledge, is reasonably efficient in its actual results, 
and cannot be said to be so far out of touch with the ex- 
ternal world as to make it expedient or necessary to recon- 
struct the entire edifice of the law in the light of modern 
knowledge. Nor, on the other hand, is it intended to be 
implied that the law should remain indifferent to the ac- 
tivities, the facts, and the experience of life, after the fash- 
ion of the legislative body which may turn back the 
hands of the clock and extend the legislative day in defi- 
ance of the revolutions of the earth. 

The law is a tyrant over the sciences, and its position 
toward philosophy is simply that such a thing does not 
exist. This attitude calls to mind a story of Mr. Depew 
who, when president of the New York Central Railroad, 
attempted to convince a stubborn conductor, an enthu- 
siastic Democrat, that a certain political measure pro- 
posed in one of the platforms of the party, was against 

1 The large and important field of presumptions, especially, is governed 
by judicially constructed psychology, economics, and unverified statistical 
generalizations. 
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the Law of Supply and Demand. The conductor, with 
the same sort of faith in the absolute efficacy of legislation, 
which is frequently shown by legislators and their constit- 
uents, exclaimed, "When the Democratic ticket is elected 
we'll repeal that law!" In the application of law with the 
prevalent belief that decisions can be forced out of stat- 
utes as with a hydraulic press, as Professor Ehrlich puts it, 
and, under the retarding illusion fostered by the "phono- 
graph theory" of precedent, that legal systems are com- 
plete warehouses of information in all legal concerns, 
where one has only to look to find what he wants, the fields 
of non legal knowledge will find it hard to co-operate with 
the lawyer. Truly, the law can not throw out of the win- 
dow all that it has accumulated in the process of centuries 
and rush with open arms to the friendly embrace of the 
ethicist, the economist, the psychologist, and the philoso- 
pher who can only greet him with other sets of hypotheses 
less authoritative than his own. It is rather to be expected 
that the lawyer will strive to maintain his traditional con- 
servatism. 

A period of transition is always painful, and changes 
are frequent subverters of logic. The lawyer trained to 
reason with rules and ideas generated in the law itself will 
not readily adapt himself to the "new thought" developed 
in legal decisions of recent years. A ten hour limitation of 
labor for women will appear to him as just as much of an 
interference with liberty of contract as an eight hour limita- 
tion for women. There is force in the argument that law is 
for the courts and morals for the legislature; but not as 
much force as the lawyer has been accustomed to believe. 
It might be hoped (but the hope will be vain) that a 
proper balance of action would be found without the tur- 
moil promised by the present movement, to readjust sys- 
tems of law based upon many ancient theories of social 
science, applied in the law, to the clamoring ideas of the 
age. No greater good could be attained than that the law- 
yer and the social philosopher should be able to agree how 
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these adjustments are to be brought about; and not only 
these adjustments but all future adjustments. 

The dependence on or, less controversially, the relation 
of law to, the social sciences is more clear and more ex- 
tended in the domain of direct law-making than in the ap- 
plication of law; and here there is less opposition or denial 
of this connection. Yet the results are hardly worth men- 
tioning. Every legislator thinks himself competent to regu- 
late the whole world, and he has not discovered that he has 
not even learned how to draft a statute in scientific form. 
It will therefore be long before he learns that various sciences 
have much to say about the content of statutes. The social 
philosopher has sought an alliance with the lawyer rather 
than the legislator, not for the reason that the lawyer is 
more ready than the legislator to discuss legal problems as 
social problems (for the contrary would seem to be 
nearer the truth), but because the lawyer's profession is 
one of temporal stability. A lawyer is a lawyer for life. 
The legislator is a legislator for a day and soon passes into 
obscurity. A benevolent despot doubtless would seek out 
the man of science, but a popular representative too often 
has problems of individual welfare which cast a shade over 
the larger outlines of legislative policy. A further reason 
for such an alliance is that eventually the compromises 
arrived at will slowly penetrate the social fabric and in the 
end contribute in the direct making of law. 

While the dependence of law in its application on other 
sciences is less clearly shown than in the direct exercise of 
legislative policy, nevertheless in the application of law, a 
creative effort is as necessary as in direct legislation; but 
the sources of these activities are different. The courts feel 
themselves far more circumscribed than the legislator; 
and, theoretically, it is the effort of the courts to make the 
application of law conform in detail with the architecture 
of the legal system. Isolated decisions are like the laying 
of bricks into a wall, the plan of which, theoretically, is 
already made; and it is thought that if each workman were 
permitted, himself, to be an architect, the unity of the con- 
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struction would be impaired. The error of this self-efface- 
ment lies in assuming that such a plan ever was or could 
be formulated in advance in any field of human activity. 
It is the task of philosophy to show that the plan of the 
law is a part of the plan of life, and of the whole of reality, 
and that its outlines are not presented to us as a fixed and 
rigid pattern, but, that, on the contrary, they represent 
a dissolving view in which all human activities including 
no less those in the domain of law participate. 

The lawyer excuses himself from any contact with the 
contagion of philosophy on the ground that he thinks con- 
cretely, and that he is not prepared, and that it is incom- 
patible with a science which he believes to be based on 
fixed constructions, to undertake imaginary nights into an 
unknown world. He readily admits that the law does after 
a fashion draw upon other sciences, but only in a sense of 
superiority and domination. For example, the psycholo- 
gist may be called as an expert witness, that is to say, if 
he is an alienist; and it is itself a rule of law that the judge 
knows a great variety of scientific and historical facts. 
Science is admitted into the sanctuary of the law only under 
the safeguard of an oath. The scientist will be heard to 
swear to his science, as any other witness i. e., to establish 
other facts, but never for the purpose of constructing legal 
rules. Here, and in all other fields of science, the law- 
giver is so supreme that he may and does reject all science 
and puts in its place systems of science entirely of his own 
construction. 

One of the unnecessary difficulties which the lawyer is 
likely to make for himself in coming to a consideration of 
the relation of law to other learning, is that if the law is to 
permit any contact with the outside sciences except through 
the witness-chair, it would be necessary to incorporate into 
the study of law a large number of other disciplines — one 
writer humorously mentions even forestry and mineralogy — 
so that, in the end, the law would be too extensive to be 
learned within the span of a life-time. Logicians doubtless 
have an appropriate label for this kind of fallacy; but still 
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a difficulty does not obliterate a necessity. The legislator 
may never be a mineralogist, but, notwithstanding, he 
must legislate on mines. He has the choice of drawing on 
his own information or the information of others, but he 
can in no event disregard the topic of mining as one foreign 
to the law in any aspect. The point of the matter is not 
that the traditional attitude of the law in regarding itself 
as self contained is wholly wrong, but that this independ- 
ence may be and commonly is over-emphasized. This is 
well illustrated by the position taken by the English judge 
who denounced the promissory note as an invention of the 
goldsmiths of Lombard Street, unknown to the law. The 
cloistered preconceptions of the bench for a moment stopped 
the stream of commercial invention, but only for a moment. 

Summarizing in a word the views expressed and im- 
plied, it seems to be clear that the law comes into contact 
with the other sciences and especially ethics, politics, 
economics, and psychology in all species of law-making, 
i. e., judicial creation, destruction, and substitution of law, 
spurious interpretation, and particularly in direct law- 
making by the legislature. For an understanding of the 
teleology of law, the ultimate notion of legal rules, and the 
meaning of legal history, resort must be had even to the 
misty heights of metaphysics. It is conceded that the 
primary function of the legal workman is to become effi- 
cient in the certainties of legal science, the focus of legal 
problems; but it is also submitted that the marginal prob- 
lems, and the ultimate reality of legal science lie within 
the sphere of the unity of the sciences, and the province of 
metaphysics, where the lawyer may profitably think and 
reason in common with the experts in social science and the 
philosopher. 

Albert Kocotjrek. 

Northwestern University. 



